
Ja
nu

ar
y 

- 
Fe

br
ua

ry
  2

01
4 

 –
  3

2

Ja
nu

ar
y 

- 
Fe

br
ua

ry
  2

01
4 

 –
  3

3

Serving the brew
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tive mark.  Generally, descriptive marks are not af-
forded trademark protection unless they have “sec-
ondary meaning,” which means that the consumer 
connects the mark more to the party who makes a 
good as opposed to the underlying product.

Generic marks describe a general category of 
goods and are afforded no trademark protection.  
“Beer” is a generic mark.

Once you have identified a brand that is a 
likely candidate for trademark protection, an effec-
tive registration generally grants you the Federally 
protected right to use the brand nationwide, sub-
ject to certain limitations.  If you are not yet using 
your mark or it is only in use in limited markets, 
you must possess a bona-fide intent to use the mark 
in commerce in order to obtain an effective regis-
tration.  Further, if someone is previously using a 
mark in a specific geographic area prior to the date 
of your registration, that party will be permitted to 
continue to use that mark in that geographic area, 
despite your registration.  In such a case, you would 
be permitted to use the mark everywhere else in the 
nation.

An otherwise viable trademark may only be reg-
istered if there is no “likelihood of confusion” with 
another mark and it does not dilute a “famous” 
mark.  A mark can infringe upon an existing mark 
if the mark’s use in connection with the sale of 
goods is likely to cause the consumer confusion as 
to the source of those goods or their sponsorship or 
approval.  Alternatively, trademark dilution occurs 
when the power of a famous mark is diluted by its 
identification with dissimilar goods.

In view 
of these 
consider-
ations, upon 
evaluating 
the strength 
of your po-
tential mark, 
it is worth-
while to per-
form a basic 
“knockout” 
search on 

the Patent and Trademark Office website to deter-
mine, at a basic level, whether the mark is available.  
Anyone can do this basic investigative work, and it 
will inform your later work in securing the iden-
tity of your brewery, which should involve more 
in-depth searching and application assistance from 
trademark counsel.

Stark & Stark is a full service law firm with 115 
attorneys throughout New Jersey, Pennsylvania and 
New York which counsels both new and established 
brewers and distillers on issues including business for-
mation, licensing, trademarks, governance and dispute 
resolution.  Justin D. Csik, Esq., can be reached at  
(609) 895-7249 or jcsik@stark-stark.com.

Critical to the success of any brewery is the 
uniqueness of your brand and the connection it 
makes to your customers.  Aside from its inherent 
marketing value, your brand is your signature—the 
mark that identifies your product and the time 
spent perfecting your recipes and crafting the end 
result.  Whether it sits atop a tap or is featured on 
a brown bottle, it connects the consuming public 
to your brew and signifies an experience, a flavor 
profile or a regional identity unique to your prod-
uct.  Ultimately, it is a significant and valuable part 
of your business.  It is therefore essential to consider 
legal protections for the identity of your brewery at 
the outset of your venture.

The central step in pro-
tecting your brand is seeking 
a federal trademark registra-
tion.  A trademark is a brand 
name that includes any word, 
name, symbol, device, or 
combination thereof, used, or 
intended to be used, to iden-
tify and distinguish the goods 
or services of one seller or 
provider from those of others, 
and to indicate the source of 
those goods or services.  Fed-
eral registration of a trade-
mark with the US Patent and 
Trademark Office has several 
advantages, including notice 
to the public of the claim of 
ownership over the mark, a 
legal presumption of owner-
ship throughout the nation, 
and the exclusive right to use 
the mark on or in connection 

with the goods or services listed in the regis-
tration.

A trademark registration secures the 
ownership of your brand.  However, there 
are important considerations associated with 
both obtaining and maintaining this right.  
First, not all brands may be “trademark-able”.  
Generally, marks fall into four categories:  (1) 
arbitrary or fanciful marks; (2) suggestive 
marks; (3) descriptive marks; or (4) generic 
marks.

Arbitrary or fanciful marks are typically 
the best candidates for registration (and 

receive the highest degree of 
protection) as they bear no logi-
cal relationship to the underlying 
product and are distinctive in their 
own right.  For example, “Flying 
Fish” falls into this category of 
marks because it bears no inherent 
relationship to the beer is repre-
sents.

Suggestive marks are indicative 
of a characteristic of the underlying 
good, but they do not specifically 
describe the good. For example, 
“Rolling Rock” is indicative of the 
spring water that is an ingredient 
in the beer.  These marks are also 
afforded a high degree of protec-
tion.

A descriptive mark actually 
describes, rather than merely sug-
gests, a characteristic of the under-
lying good.  “Traditional Lager” 
would be an example of a descrip-
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Protecting Your Beer’s Identity:
A Brewer’s Guide to the Basics of 

U.S. Trademark Law

mailto:jcsik%40stark-stark.com?subject=Brewers%20Digest%20Trademarks%20Article

	_GoBack
	Page 25
	3
	4
	6
	8
	10
	12
	13
	14
	16
	18
	26
	28
	39
	46
	_GoBack

