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able, healthy building has grown rapidly, it remains a Dorfman and reported by Robert M. Levine of Rosenberg &
complex, evolving field that requires hard-to-come-by  Associates.
expertise. Our panelists understand the issues, and have agreed
to share their insights. They are: Christopher D. Ackerman, IMODERATOR: What is green building?
associate at Dilworth Paxson in Neptune; Robert M. Gerard,
chief marketing officer at Birdsall Services Group in Sea Girt; IMANGINI: Green building is defined in a number of ways,
James A. Kosch, shareholder at LeClairRyan in Newark; and depending on the context. The Environmental Protection Agency
Vincent J. Mangini, shareholder at Stark & Stark in Princeton.  defines it as “creating structures and using processes that are

Green building is a hot topic, but while interest in sustain- This roundtable was moderated by freelance reporter Anne
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I recommend that the
buyer negotiate to choose
the commissioning agent
and also insist on having a
LEED AP on the

design team to

represent its interests.

— Christopher Ackerman

After an investment-grade
energy-efficiency audit
and the upgrading of a
building and its mechani-
cal systems — boilers,
chillers and HVAC — the
occupants are going to
use less energy.

— Robert Gerard
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environmentally responsible
and resource-efficient through-
out a building’s life cycle, from
siting to design, construction,
operation, maintenance, renova-
tion, and deconstruction.”

KOSCH: The EPA definition
covers it in the broadest sense,
but there is no cookbook on
green building, and in many
ways — from a legal stand-
point, an engineering stand-
point, and a public policy stand-
point — we're starting fresh.
Green building is really part of
a larger concern about sustain-
ability, and it is also about some
of the technological innovations
that are improving the efficien-
cy and affordability of energy
and water use, and enhanc-
ing indoor air quality. Climate
change is driving some folks,
and some public companies are
shareholder-driven with regard
to sustainability. Companies
that do a lot of work in Europe
have to comply with EU direc-
tives or elect to follow UN sus-
tainability guidelines. Energy
is the immediate driver; water,
especially on the West Coast, is
going to be a long-term driver.

GERARD: When we talk about
green buildings, we’re talking
about environmentally friendly
buildings. We need to take a
holistic look at green building
and sustainability, and include
both the materials in these
buildings and the sites where
they are located.

ACKERMAN: The United
States Green Building Council’s
definition is also a good start-
ing point. The USGBC defines
green building as an approach
that uses “building techniques
that minimize environmental
impacts and reduce energy con-
sumption ... while contributing

to the health and productivity
of its occupants.” The aim is
not only to build with minimal
impact on the environment, but
also to create a building that
will be more efficient and pro-
duce long-term savings from
reductions in operational costs.

MODERATOR: Who deter-
mines which standards are used
to define the “green” in green
building?

GERARD: From a volun-
tary standpoint, you have the
USGBC’s Leadership in Energy
and Environmental Design
Green Building Rating System,
known as LEED, at program
levels of Certifiable, Silver,
Gold, and Platinum. This has
received the largest amount of
publicity and the greatest sup-
port from the sustainable com-
munity. LEED provides the
building industry with choices
to ensure that its projects are
healthier, more environmentally
responsible, and more profit-
able. The LEED rating system
should be viewed by owners
and operators as establishing a
framework for sustainable proj-
ects.

MODERATOR: The USGBC
is a private, nonprofit organiza-
tion, and the LEED standard is
not government mandated.

GERARD: While the LEED rat-
ing system has not been fully
adopted by all government
entities, we are beginning to
see mandated green building
for publicly funded projects.
In New Jersey, new schools
built with public funds must
now satisfy minimum LEED
point levels and will soon be
required to meet LEED Silver.
Some New Jersey municipali-
ties have passed ordinances

requiring all town-funded proj-
ects to be LEED Silver. New
York City requires that its larger
publicly funded projects meet
the equivalent of LEED Silver.
Connecticut requires two Green
Globes — the equivalent of
LEED Silver — based on a
rating system licensed by the
Green Building Initiative. We
are using LEED as a guideline
for private sector clients, unless
an owner absolutely demands
that its project be certified at
one of the LEED levels.

KOSCH: Numerous stan-
dards are being developed
internally at the federal level.
The Department of Energy
has a standard for its build-
ings, EPA has its standards, the
Department of Defense has its
standards. They’re often geared
toward LEED, but you also
have Green Globes and Energy
Star, which is a government rat-
ing for the energy efficiency of
both appliances and buildings.
When we sit down with a cli-
ent, we want to know what its
goals are, and our conversation
is not driven up front by the
law. It’s driven by the design
professionals and the client’s
needs and whether they want to
be certified under a voluntary
program. They need to know
what they want, and if they’re
going to have tenants, what the
tenant is going to expect. The
issue that’s hanging out there is
that some state legislatures want
to jump on the green movement
bandwagon and legislate some
of these voluntary, evolving and
consensual programs into law
— which creates a whole bunch
of problems. As it stands now,
you can sit down with the cli-
ent, find out what they want,
and maybe even develop their
own standards. What’s impor-
tant, though, is what’s going to
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happen two or three years down
the line. You have to keep an eye
on the legislation in your state,
and sometimes in your county
and your locality. In a private
development, you have to ask
what the rules of the association
are going to be.

MODERATOR: How do you
deal with the fact that there are
many standards, and sometimes
they may conflict?

KOSCH: I quibble with the word
standards. They’re guidelines.
We are talking about making
choices to get to a certification,
so standards might not be the
right word.

MANGINI: Some of the guide-
lines out there are more rigor-
ous than others, so the time and
costs required for compliance
differ. LEED tends to be more
rigorous than, say, the National
Association of Home Builders’
Model Green Home Building
Guidelines. There’s a time and
a place for these various stan-
dards; a less rigorous one may
allow a building to become a
little bit green more cost effec-
tively, whereas if you have the
extra resources, or you want to
go the extra mile, it may be bet-
ter to go with a more rigorous
set of guidelines. Irrespective
of the guidelines selected for a
building, the up-front costs and
the overall benefits over time are
still very hard to quantify.

GERARD: Unless an entity
requires building to meet a cer-
tain standard, or an owner wants
a certified building, our advice
is to use LEED or a comparable
system as a guide to building a
sustainable project.

MODERATOR: What is New

Jersey doing to promote green

building?

MANGINI: A bill that defines
the zoning concept of “inher-
ently beneficial use” in the
Municipal Land Use Law
to include “a wind, solar, or
photovoltaic energy facil-
ity” was passed by the state
Senate in February. A bill in the
Assembly would broaden this
to include other structures. If
enacted, it would mean that the
Legislature had determined that
these facilities and structures
fundamentally serve the public
good and therefore satisfy the
positive criteria required for a
variance; they would still have
to meet the so-called negative
criteria. If, say, an applicant
wanted to put a 50-story struc-
ture in the middle of a residen-
tial neighborhood, just because
it would be generating power
through wind technologies
doesn’t mean the municipal
board would have to approve
it. A recent state law allows a
municipality to amend its mas-
ter plan to create a “green build-
ings and environmental sus-
tainability element.” And even
some municipalities have taken
steps to promote green build-
ing. Cranford Township, for
example, adopted an ordinance
allowing for density enhance-
ments if a project constructed
in a redevelopment zone meets
certain green building criteria.
You’re going to see a lot more
of that.

GERARD: Several counties have
programs that address county-
owned buildings. Ocean and
Union counties have developed
energy master plans that will
serve as a basis for future sustain-
able projects for years to come.
Somerset County has initiated
a program to help its munici-
palities fund energy-efficiency

audits that will lead to sustain-
able building improvements.
The Board of Public Utilities’
Clean Energy Program provides
financial incentives through its
SmartStart Building Program to
offset the cost of energy-effi-
cient equipment, and has been
the driving force for renewable
energy, especially with its solar
PV (photovoltaic) program. The
BPU’s new Local Government
Energy Audit Program will
provide rebates following the
completion of energy-efficiency
audits for all public entities in
the state. The projects that fol-
low the audit recommendations
will certainly be more energy
efficient and produce fewer
greenhouse gases.

ACKERMAN: There is a fair
amount of concern regarding
how the inherently benefi-
cial use legislation will affect
municipal land use powers. If
it becomes law, it will limit the
discretion of the local authori-
ties in evaluating variances for
alternative energy use. Its pas-
sage could push some munici-
palities to amend their mas-
ter plans to retain or recapture
some of their discretion. The
new law permitting a municipal-
ity to amend its master plan to
incorporate a “green buildings
and the environmental sustain-
ability element” would allow
for additional oversight con-
cerning what, where, and how
green buildings and renewable
energy systems will be built.
This is critical to municipalities
that want to protect the charac-
ter of their neighborhoods and
to ensure that growth will occur
in the manner prescribed by
their master plans. To an extent,
this can be done by ordinance,
but there are issues with that as
well. For instance, if an ordi-
nance allows for density bonus-

es or floor-area bonuses for
green buildings, it may still be
necessary to obtain a variance.
However, if the master plan is
amended, conflicts with exist-
ing zoning requiring variances
would be significantly reduced,
providing certainty for planners
and developers. Unfortunately
the cost of amending a mas-
ter plan can be prohibitive. If
this is the case, the prudent
approach may be to wait until
mandatory review of the master
plan, which occurs every six
years.

GERARD: New Jersey has a
relatively new law called the
Energy Savings Improvement
Program that allows a public
entity to engage an energy ser-
vices company, or ESCO, to
finance capital improvements
geared towards energy efficien-
cy and sustainability through a
15-year lease-purchase agree-
ment with the ESCO.

MANGINI: Last year the state
Legislature passed a law creat-
ing a real-property tax exemp-
tion for renewable energy sys-
tems. The owner of a residen-
tial or commercial facility is
eligible to have the portion of a
property that contains a renew-
able energy system subtract-
ed from the overall assessed
value.

GERARD: Also on the com-
mercial/industrial side, the
Board of Public Utilities just
began a program called Pay
For Performance, which pro-
vides financial incentives for
conducting an energy-efficien-
cy audit and then to take the
results of that audit and upgrade
the physical plant to be more
energy efficient.

MODERATOR: What are the
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benefits, and drawbacks, of
building green?

GERARD: While green build-
ings may cost more to build,
the integrated design pro-
cess promoted by LEED and
other rating systems leads to
direct and indirect environ-
mental benefits. Green build-
ings and interiors are con-
sidered to be healthier and
have lower operating and
maintenance costs. Statistics
are beginning to demonstrate
increased occupant productiv-
ity, employee retention and
reduced absenteeism. Clearly,
a building that is built accord-
ing to sustainable principles
is more marketable in today’s
competitive commercial and
industrial marketplace. Short
term, the cost savings from
increased energy efficiency
are driving a lot of what we
see today. After an invest-
ment-grade energy-efficiency
audit and the upgrading of a
building and its mechanical
systems — boilers, chillers
and HVAC (heating, venti-
lation and air-conditioning)
— the occupants are going
to use less energy. The build-
ing will function much bet-
ter with these improvements,
so there will be lower long-
term maintenance costs. This
also leads to a longer-term
reduction in the production
of greenhouse gases, which
is a goal of the governor’s
Energy Master Plan. We are
also starting to get clients
to recognize the importance
of water resources, and the
state has begun to recognize
it as well. Five years from
now, water efficiency and the
proper management of water
resources will be as important
as, or possibly more impor-
tant than, energy efficiency.

MODERATOR: Why will

water become the moving
force behind green building?

KOSCH: The problem is dis-
tribution. Our infrastructure is
geared toward 1950s America,
but our population is now
larger and distributed differ-
ently; we don’t have the infra-
structure in our suburbs and
exurbs to meet today’s needs.
We are also using potable
water where it doesn’t have
to be used — for irrigation,
watering lawns and washing
clothes, for example. Some
buildings in New York now
use what’s called “gray water”
for landscaping and hygiene
purposes, mostly for cleaning
clothes. Once people get over
the “ick” factor and realize
it’s really not going to affect
their health or the cleanliness
of their clothes, it’s actually a
very efficient thing to do.

MODERATOR: To the layper-
son, green building means a
healthier interior and a health-
ier workplace.

GERARD: One of the inten-
tions of green building is that
the people working in the
building will be healthier, and
improved indoor air quality is
certainly one of the benefits of
green building. There is also a
positive psychological benefit
to thinking, “I'm working in a
healthier green building.”

ACKERMAN: These things
are almost impossible to quan-
tify, especially when you get
into worker health and pro-
ductivity. At this point, most
of these claims are anecdotal.
I'm not discounting the ben-
efits that natural light and tem-
perature controls may have on
building occupants; there is

certainly something to be said
for a comfortable work envi-
ronment. However, if you can-
not quantify the value in any
meaningful way, it becomes
difficult, if not impossible, to
use these benefits to value the
building.

KOSCH: Until more LEED-
registered buildings are certi-
fied and you get a body of evi-
dence to work with, many peo-
ple will continue to be skepti-
cal about LEED claims. We
still don’t know if we’re really
saving a third of our energy
and a third of our water by
building to LEED standards.
That can be quantified over
time, and it will be soon, but
some of these softer things are
never going to be quantifiable.
Also, one person’s enjoyment
of more sunlight in a building
is somebody else’s distraction.
In addition, we have to be
very careful with the law of
unintended consequences. All
those great energy-efficiency
changes to the building codes
we made in the ‘70s? The next
thing we knew, we had sick
building syndrome because
the buildings were sealed.
We thought we’d cut energy
costs and have more efficient
HVAC, and in many ways we
did — but we didn’t foresee
some of the problems with
the buildup of dust and bac-
teria in HVAC systems that
caused Legionnaire’s disease
and other problems. There
were a lot of smart ideas, but
as it turned out, some were
terrible — which is why I'm
concerned about rushing into
law with this. When you leg-
islate in a field that’s evolving
so quickly, you risk freezing
things, so it can be hard to
move beyond that point or
you create unintended conse-

quences. Let’s say that town
or city or state X says, “All
of our buildings over a certain
size are going to be LEED
Silver.” Does that mean LEED
Silver when you get your cer-
tification? LEED evolves over
time. If you build to LEED
Silver 1.0 now and 10 years
from now LEED Silver 3.0 is
very different, do you have to
upgrade? Who pays for that?
Let’s say you’re happy with
your LEED Silver 2.0 build-
ing, and your needs are never
going to change. Should you
be forced to go to 3.0? What
if you come up with your
own sustainability standard?
Why should there be such
detailed, mandatory govern-
ment involvement?

MODERATOR: What

approaches are municipalities
taking toward green building?

ACKERMAN: At this point
there is a lot of uncertainty.
“Will these standards become
mandatory? How do we plan
for this?” Nationally, munici-
palities have provided numer-
ous programs to entice green
development, such as stream-
lined permitting, tax incen-
tives, and grants. Some have
adopted ordinances establish-
ing density bonuses, floor-ar-
ea bonuses, and even property
tax abatement for certified
green buildings, but it is still
too early to evaluate which
incentives are most effective.
That being said, there is cur-
rently an enormous oppor-
tunity for municipalities to
attract redevelopment and
new construction. New Jersey
has taken a clear stance that
development should occur in
areas already served by pub-
lic infrastructure; this is seen
in numerous environmental
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regulations and in the state’s
Energy Master Plan. While
some of these policies make
construction on open space
more difficult, they may have
the intended effect of stimulat-
ing construction and redevel-
opment in urban and subur-
ban areas. This is beneficial to
the green building market, as
growth in urban and suburban
areas is one of LEED’s central
tenets, and LEED provides
numerous credit opportuni-
ties for construction in these
areas. If municipalities recog-
nize this opportunity, amend
their master plans, and imple-
ment some of the incentives
we have mentioned, urban
and suburban municipalities
could see tremendous growth,
and redevelopment of old and
outdated infrastructure. Still,
even if local incentives are
implemented, green building
needs more help from the state
and federal governments to
get costs on par with tradi-
tional building costs.

GERARD: 1 think you're
going to see green zones and
allowances for greater density
in these revised master plans,
which is something builders
will be looking for. Most plans
will reference the LEED rat-
ing system as a guideline but
not require LEED certifica-
tion.

MANGINI: One of the chal-
lenges for municipalities enter-
ing the green building arena is
to do so in a way that does
not contravene construction
codes, which will likely con-
tinue to be adopted at the state
level. That’s an area where
I think we’re going to see
some problems. I’'m hoping
that municipalities will keep
everything properly in order

in terms of site design versus
construction, and any incen-
tives they may offer through
planning and zoning. How
municipalities will interpret
their newfound power to enact
green buildings and environ-
mental sustainability ordi-
nances remains to be seen.

MODERATOR: The cost of

building green is certainly an
issue.

GERARD: When we're talking
about green materials, we're
talking about an increase in
first-dollar cost. That needs to
be recognized whether we're
moving toward a certification
or not. It’s critically important
that a municipality or public
entity take a holistic approach
to planning, and this means
that its master plan should take
into consideration the site,
water efficiency, energy, build-
ing materials and the indoor
environment.

KOSCH: Most people, and I
include most proponents of
green building, recognize that
the up-front dollar costs are
going to be higher. Proponents
claim that you’ll save money
over the lifecycle of your struc-
ture. There are about 10,000
LEED-registered buildings in
the country and some 2,000
to 3,000 LEED-certified build-
ings; they’ve only come online
in the last couple of years, so
we don’t know how these life-
cycle claims will play out. As a
practical matter, if you’re draft-
ing agreements, make sure that
your design professionals, your
construction manager and the
folks down the chain in the
construction process are moni-
toring these up-front costs so
that the owner knows the delta
between green building and not-

green building. Make sure you
take a look at the handful of
insurance products that are out
there, so that if something goes
wrong, your green building will
be rebuilt to green standards.
(Hopefully, you’ll specify the
then-current standard.) You're
also going to have to deal with
your auditors, most of whom
do not recognize an increased
value for a green building at
this point.

MANGINI: Certain areas of
insurance, such as completed
operations insurance for con-
tractors, and professional lia-
bility insurance for engineers
and architects, aren’t covered
at all at this point, or are
covered very, very minimally.
Policies really haven’t arrived
yet with respect to insurance
for green design or perfor-
mance guarantees. Some
products are now offered in
the builders’ risk and prop-
erty insurance markets, but
there are a lot of unresolved
issues for the insurance indus-
try that probably can only be
addressed as experience with
these types of policies grows.
For example, how do you
value a green building? Do
you value it as a whole or as
the sum of its parts? Certain
green building technologies
are very expensive. How do
maintenance and operation
fit into the overall insurance
scheme? At what point can an
insurance company disclaim
coverage for an insured’s fail-
ure to maintain green build-
ing components, such as a
green roof? What standards
or guidelines will be used to
measure proper maintenance?
Efforts to answer these ques-
tions are still in their infancy.

KOSCH: A handful of com-

panies are offering premium
reductions or premium incen-
tives if you have certain energy
efficiencies.

MANGINI:  Policies offer
other types of benefits, too. For
example, one covers loss of tax
credits for failing to meet the
required green building stan-
dard, and there’s another that
pays the cost of hiring a com-
missioning engineer to make
sure that all the systems in the
building are synchronized and
operating smoothly. Insurance
companies are trying to find a
niche in terms of green building
coverage — and there’s a lot
out there to cover.

MODERATOR: These are com-
plex issues and expertise isn’t
always easy to come by. How
do you make sure that a client’s
expectations are realistic?

ACKERMAN: You need to
limit expectations from the
beginning. It is critical to under-
stand what is feasible before
determining what level of cer-
tification you should aim for.
If you decide to move forward,
avoid guarantees with regard
to both the anticipated level of
certification and actual build-
ing performance. The approach
should be to educate your cli-
ent on the process and keep
everyone grounded with regard
to what can be done technical-
ly and, especially, financially.
For example, a lot of people
want to put solar panels on
their homes. This is a trendy
choice and it may make sense
to incorporate solar power into
certain projects. However, solar
may not always be the prudent
choice. Depending on the size
and scope of the project, your
client could possibly take half
a dozen other energy-efficient
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measures that would result in
more credits toward certifica-
tion and a building that operates
at a higher level, thus saving
money.

KOSCH: At this point, we
should be asking what the client
wants, not telling the client. The
expertise isn’t there yet for a
cookie-cutter approach. There’s
knowledge, and people are
gaining expertise, but what you
really need is a qualified team
— somebody like a Birdsall
Services Group.

GERARD: Independence is an
extremely important part of the
holistic team approach. You
need to make sure that the com-
missioning agent is independent
from the mechanical and elec-
trical design professionals. The
LEED consultant who is advis-
ing the team and the owner on
the overall approach should also
be independent from the other
professionals on the team.

ACKERMAN: The commis-
sioning agent and the LEED AP
(an accredited professional who
manages the certification pro-
cess) should be truly indepen-
dent from the contractor. The
LEED criteria allow for a com-
missioning agent to be appoint-
ed through the contractor, and
there may be an issue regarding
his or her independence. The
buyer should choose the com-
missioning agent and a LEED
AP for the project. Although the
LEED criteria provide a credit
opportunity when any LEED AP
is a principal participant on the
design team, it would be wise
for the buyer to have its interests
represented by the LEED AP
of its choice. Considering that
the design team will be com-
posed primarily of the builder’s
representatives and subcontrac-

tors, this is not an unreasonable
request.

KOSCH: That gets into the addi-
tional cost for LEED. This is an
immediate first-dollar cost.

GERARD: 1 absolutely agree
with Chris. However, the owner
needs to go one step further and
make sure that he or she engag-
es an independent LEED pro-
fessional who has participated
in projects of a similar size.

MODERATOR: How has the
current financial crisis affected
the push toward green build-
ing?

KOSCH: I'm seeing a lot of
toe-dippers, most of whom are
pulling back because of the
cost. A year ago, when oil was
$110 a barrel, everybody want-
ed to build green. The market
crashed, energy crashed, and
now everybody’s stepping back.
Once the economy heals, we're
probably going to be back to $80
a barrel oil, so energy incentives
will make more economic sense
than they do right now.

GERARD: While the cost of
energy is the initial driver, own-
ers who recognize that there are
long-term drivers will continue
to pursue sustainable building
projects.

KOSCH: There are things that
people can do now that are
arguably green without being
LEED. You can change your
light fixtures, your toilets, your
sinks, your HVAC. You can
change insulation and roofing.
You don’t have to go full-bore
LEED when renovating existing
buildings or with new construc-
tion.

MANGINI: T talk to my clients
about what they might want

to do with their buildings long
term. If I am representing a
landlord, I may ask whether
they are interested in includ-
ing the cost of high-efficiency,
energy-saving capital improve-
ments in operating expenses, or
in requiring incoming tenants to
allow the landlord to go into ten-
ant spaces to make the improve-
ments necessary to convert the
building into a green building.
If they are interested, I might
then talk about passing through
certain costs to tenants in the
context of the lease agreement.
The same holds true on the ten-
ant side. I might ask a tenant
that is moving into an existing
building whether it wants to be
able to make its operations more
environmentally friendly, even
if they’re not going to do it as
part of the initial fit-out because
of the upfront costs. If a tenant
is looking to secure a five- or
10-year lease with options, how
can it write the lease to enable it
to retrofit the space with green
building components? Will the
landlord agree to the tenant’s
plans? How does this all fit
together? Even if developers,
landlords, or tenants aren’t
doing green now, I find that
some are at least willing to think
about what they can do to clear
the way for it in the future.

ACKERMAN: Municipalities
can take a long-term, conser-
vative approach, laying the
groundwork for green growth
by implementing incentives, and
planning and zoning accord-
ingly. However, even with the
proper incentives, costs may
still be prohibitive for builders
and building owners. The addi-
tional up-front cost can only
be justified to those investors
who take a long view. Green
building, and sustainability in
general, is not an investment

If you're doing new
construction or major
renovation of an existing
building, don't look at
your market now. Look at
your market five and 10

years down the line.

— James Kosch

If you have the

extra resources, or you
want to go the extra mile,
it may be better to go with
a more rigorous set of

guidelines.

— Vincent Mangini
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for anyone who is looking for a
quick profit; it is for those who
want to build wealth conserva-
tively over the long term through
the savings associated with lower
operational costs.

GERARD: Certain owners and
developers recognize the value
of sustainable buildings as a
long-term play. Even if they’re
only going to own a building
for eight or 10 years and then
flip it, having built sustainable,
they should have a product with
more value. Public entities are
considering solar PV and other
renewable energy options, such
as combined heat and power
or cogeneration, because of the
incentives provided through the
BPU.

KOSCH: It’s not a question of
“Can you afford to build green?”
but of “Can you afford not to
build green?” If you’re doing
new construction or major reno-
vation of an existing building,
don’t look at your market now.
Look at your market five and 10
years down the line. The ques-
tion, though, is, “What’s your
best guess, and how much are
you willing to bet that you’re
guessing right?” There’s only so
much we can be right about.

MODERATOR: The federal
stimulus packages include a lot
of direct and indirect money and
tax incentives for green energy,
green development, jobs, and
infrastructure  improvements.

Have you started to see the ben-
efits?

MANGINI: There is a lot of
stimulus money out there. One
of the things that the American
Recovery and Reinvestment
Act of 2009 did was to upgrade
the federal tax credit for certain
energy-efficient home improve-

ments. It isn’t a huge amount of
money for homeowners, but it is
something. A home-owner may
receive a tax credit equal to 30
percent of the cost of improve-
ments, such as windows, doors,
insulation and HVAC, up to
a maximum of $1,500. There
was also an upgrade in the
tax credit for investments such
as geothermal heat pumps,
solar energy systems and other
equipment. A homeowner may
now receive a credit equal to
30 percent of costs without a
maximum monetary cap.

GERARD: We have clients, both
public and private, that are wait-
ing for stimulus money. The U.S.
Department of Energy is now
providing Energy Efficiency and
Conservation Block Grants to
select public entities for energy-
efficiency audits, retrofits, new
energy distribution systems and
the reduction of greenhouse
gases, to name a few things. We
fully expect that more money
will roll through the state; we’re
still not sure through which agen-
cies, but we do know that it will
go to promote energy efficiency
and reduction of greenhouse
gases. The increase in federal
tax credits and tax deductions for
commercial buildings mentioned
earlier will be a significant driver
for sustainable building in the
commercial sector.

KOSCH: The current bill includes
tax credits for production of
wind, solar and geothermal. We
have clients in the production
end of this who also make equip-
ment for wind and solar, and
they’re actively pursuing the 30
percent manufacturing tax credit
on top of the production credits.
There’s a lot of R&D money out
there right now for those who
are looking into photovoltaic cell
development and biofuels, and

we have clients looking into both
technologies.

MANGINI: One of the require-
ments for the DOE’s State
Energy Program — and $3.1
billion in stimulus money will go
through that program — is that
the states interested in receiving
these monies commit to upgrad-
ing their building codes to meet
or exceed the 2009 International
Energy Conservation Code.
They also have to meet or
exceed the American Society
of Refrigeration and Air-
Conditioning Engineers’ mini-
mum standards for the design
and construction of energy-effi-
cient buildings (except for low-
rise residential structures), and
their systems. It’s bittersweet in
the sense that there’s money out
there, but they’re going to have
to do more to get it.

MODERATOR: Let’s move on

to drafting contracts.

KOSCH: In many ways it’s like
doing a turnkey contract for an
energy facility. You want to make
sure there’s a clear line of respon-
sibility between the owner, the
architect, the construction pro-
fessionals and the subcontract-
ing parties. For example, how
do you deal with change orders?
Build into your construction
contract the requirement that any
substitutions comply with LEED
or other guidelines being used,
and that the approving author-
ity — whether it be the architect,
engineer or construction man-
ager — must take that into con-
sideration. If you don’t, it could
be costly on many fronts.

MANGINI: Whether it’s a new
building or a fit-out of exist-
ing space pursuant to a lease,
you need to assemble a team
that knows what it’s doing.

Preferably, everyone on the
team should have some experi-
ence or the ability to get up to
speed very quickly. You should
have a construction manager
or an architect who’s a LEED
Accredited Professional, or
accredited or certified under
another standard or guideline
you’re using if such accredita-
tion or certification exists. To
analogize from the product-
substitution example, what hap-
pens when your lease gives the
landlord the right to relocate
you? A tenant who’s concerned
about energy-efficient opera-
tions might want something in
its lease requiring the landlord
to deliver a new location that
can be retrofitted to the ten-
ant’s current green standard.
The same holds true on the
landlord’s side. If a tenant has
the right to assign or sublease,
the landlord might want to
restrict this to a prospective
assignee or subtenant who has
the same mindset as the ten-
ant, and the same ability to
operate a green facility out of
that space. Whatever the issues
or concerns, the lawyer must
address them adequately in the
lease documents.

KOSCH: All of these drafting
exercises are going to be original
until this becomes more routine.
Depending on who you’re rep-
resenting, avoid describing how
green your building is going to
be in “soft” terms, and be spe-
cific about what deliverables
you’re going to include. Be clear
about who will pursue rating
certifications and who will pay
if the ratings are not achieved.
Be clear about future undertak-
ings; that is, if the rating criteria
change over time, will you agree
to upgrade?

GERARD: We find that a num-
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ber of our clients review their
natural gas and electric bills,
but really don’t know what their
costs are for energy per square
foot. There’s not a great deal of
data that allow for a comparison
of energy costs per square foot
between industries. The bench-
marking exists, but it’s not as
good as it needs to be. This is
critically important because it
goes along with making sure the
clients’ expectations are clear.
You need to provide the client
with an understanding of what
their energy profile is today, as
you begin to try to move it to
another level. Birdsall Services
Group has the advantage of
being on both sides; that is, as
design professionals as well as
energy consultants and LEED
consultants (although we can’t
be the LEED consultant and the
design professional on the same
project). This is a new field that
is expanding rapidly, with new
challenges occurring on every
project. Having that communica-
tion between the design profes-
sional, the energy consultant and
the LEED consultant is a great
benefit.

KOSCH: Make sure there’s a
provision for cost monitoring,
particularly when representing
the owner. The phrase “LEED
creep” has already worked its
way into the language. I've
heard stories in which an owner
agreed to go the green route
and thought they were going to
get an X-million dollar building
with all these wonderful green
improvements. Instead, it was
three or four times X, and there
was incredible sticker shock.
Again, no litigation in these
anecdotal cases, but I suspect
there were some very serious
negotiations afterwards.

GERARD: Most owners are will-

ing to spend $20,000 to $25,000
on an initial LEED evaluation
in order to fully understand the
additional costs involved in
going through the LEED certifi-
cation process. That’s an appro-
priate way for a smart owner
to evaluate the situation. That
initial evaluation and cost can
give an owner the proper expec-
tation: “Okay, the additional cost
for certification is another 1.5
percent, so I'm going to move
forward with certification,” or,” I
am going to have to add 3 or 4 or
5 percent to my project cost, S0
I’'m only going to follow certain
aspects of LEED.”

ACKERMAN: This raises the
question of whether or not the
state  should offer incentives
for building that does not lead
to certification but does con-
tain LEED or LEED-equivalent
aspects.

KOSCH: “LEED-equivalent”:
what does that really mean?
We're dealing with very vague
language here. Scary.

MODERATOR: What are you
telling clients about building or
retrofitting to ‘“certifiable, but
not necessarily certified” levels?

ACKERMAN: Certifying a
building can be expensive, and
some builders or owners may
explore building to certifiable
levels without paying for the
oversight of a third party such
as USGBC. The danger in this
approach is that the building loses
some credibility as a green build-
ing because certification is one of
the biggest values in marketing
these buildings. The downside
of losing the stamp of approval
from a third party is something
clients should be aware of when
making decisions about how to
spend their money. That being

said, not everyone can afford cer-
tification or needs to have their
entire building meet every LEED
standard, so for these situations
perhaps it would make sense to
have more incentives for certifi-
able buildings. There are some
— the New Jersey SmartStart
incentives, for example — but
generally incentives are aimed
at buildings that achieve certifi-
cation by a third party such as
USGBC. If the ultimate goal is
to make buildings and infrastruc-
ture more efficient and reduce
consumption of natural resourc-
es, does a building need to be
certified to achieve this? I am not
saying these incentives should
be the equivalent of those for
buildings that achieve certifica-
tion, but perhaps there should be
incentives for buildings that, for
example, achieve the water and
energy elements of LEED.

KOSCH: What really has to hap-
pen is that thinking green on the
key components becomes part
of the standard. Some day, either
in conjunction with USGBC, the
federal government, or some-
body else, the American National
Standards Institute or the
Uniform Commercial Code will
come up with broader-themed
standards. Evolutionarily, that’s
where I think we’re going.

GERARD: 1 do as well, cer-
tainly on the health care side.
Health care and sustainability
was being driven by something
called the Green Guide to Health
Care. The folks from GGHC got
together with USGBC LEED
and came up with the LEED for
Health Care rating system for
the design of health care facili-
ties. USGBC was smart enough
to say, “We can’t force LEED
down health care’s throats. We’ll
go to this organization that’s
done a real good job on sustain-

ability and work together.”

KOSCH: Health care operations
are repeatable because they are
the same. It’s a little different
with office complexes, where
there’s more variability in uses
and operations, but you can still
get there.

MODERATOR: What are the
takeaways for readers who may
want to enter the challenging
world of building green?

KOSCH: Know the standards or
certifications that are available,
and know what the current law is
and what it’s likely to be within
a short period of time. Know that
at this point most of your draft-
ing is going to be original. You
should be asking your clients,
not telling them. Hopefully we
will move toward green develop-
ment in a broad-minded, evolu-
tionary way, and not in a dictato-
rial, revolutionary way.

GERARD: 1t has to be a team
approach. You need counsel.
You need people who are experi-
enced in energy and the environ-
ment. You need LEED consul-
tants and independent building
commissioning agents. You need
grants professionals and audit-
ing professionals to help you
take advantage of the available
energy grants, tax credits and
deductions. This team approach
should be incorporated into an
energy master plan that provides
a roadmap to proper manage-
ment of energy costs.

ACKERMAN: The buyer must
do everything possible to ensure
that the design team has as bal-
anced a perspective as possible.
I recommend that the buyer
negotiate to choose the com-
missioning agent and also insist
on having a LEED AP on the
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design team to represent its
interests, because the team will
likely include many profession-
als appointed by and through
the builder. The builder’s and
buyer’s visions may not always
be in sync, and it is critical that
the buyer be represented by its
own professionals to ensure that
the project is carried out in the
best interests of both parties.

MANGINI: Clients need to think
comprehensively and holistical-
ly, because when they evalu-

ate all of the possibilities, they
may find that financially they
can’t do it all, and that some
approaches to, or incentives for,
green building will conflict. For
example, a tax credit may be
based on meeting a certain pro-
tocol that is contrary to what
the client had intended to use
for the project. In light of these
potential difficulties, you need
to have Plan A, Plan B and
maybe even a Plan C — a whole
host of alternatives. Clients also
are well advised to incorporate

the impact of government policy
into their evaluation of develop-
ment plans, because policy in
this arena is moving quickly,
and because different levels of
government may be involved,
and not always moving in the
same direction. For example,
site selection may become a
tremendously important consid-
eration if New Jersey’s inher-
ently beneficial use legislation
becomes law. How that’s going
to be interpreted is way up in
the air, and clients need to be

prepared for opposition from
municipalities and boards for
one reason or another. Just
because it’s green doesn’t mean
it’s going to be welcomed in
every context.

KOSCH: At the end of the day,
the tax incentives, the drivers,
and the PR possibilities are all
extraneous to the fact that your
building or your operations have
to make sense. You don’t want to
end up with an environmental
Edsel. H



10 NEW JERSEY LAW JOURNAL, APRIL 20, 2009 196 N.J.L.J.281

B10GRAPHIES

Christopher D. Ackerman is an associate in Dilworth Paxson’s Government Affairs Group.
His interest in sustainable practices in business led him to become the first New Jersey attor-
ney to obtain accreditation as a Leadership in Energy and Environmental Design, Accredited
Professional (LEED AP). Those designated a LEED AP demonstrate a comprehensive under-
standing of green building practices and principles. Chris focuses his practice on municipal
law and land use, as well as environmental law, and green building and sustainability. He is
a member of the United States Green Building Council and The Justice Stewart G. Pollock
Environmental Inn of Court.

* ¥ %

Throughout our prestigious 75-year history, Dilworth Paxson has provided unsurpassed
service and counsel to our clients, resulting in resolute service and groundbreaking out-
comes. Our partners see the practice of law as a profession first and a business second. The
firm’s service to the community is historic and includes alumni who have served as may-
ors, governors and judges in state and federal courts, and in other public offices. Dilworth
Paxson has offices in Cherry Hill, N.J.; Neptune, N.J.; Philadelphia, Pa.; Harrisburg, Pa.;
Washington, D.C.; and Wilmington, Del. For more information about the firm, visit www.
dilworthlaw.com.

Dilworth
Paxson

James A. Kosch, a shareholder in LeClairRyan’s Tort Defense Group, focuses his practice on
complex environmental, toxic tort, product liability, business tort, construction, estate, and
commercial litigation. His clients include a variety of chemical and energy companies, manu-
facturers, owners and developers of industrial and commercial real estate, defense contractors,
financial services, and communications companies. Jim has written and spoken on environ-
mental and toxic tort issues, e-discovery, and regulatory reform, and from 2006-2007 he served
as the Chair of the ABA/TIPS Toxic Tort and Environmental Law Committee. He is a Director
of the Environmental Section of the New Jersey State Bar Association.
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Founded in 1988, LeClairRyan provides business counsel and client representation in corpo-
rate law and high-stakes litigation. With offices in California, Connecticut, Massachusetts,
Michigan, New Jersey, New York, Pennsylvania, Virginia and Washington, D.C., the firm has
nearly 300 attorneys representing a wide variety of clients throughout the nation. For more
information about LeClairRyan, visit www.leclairryan.com.

LECLAIRRYAN
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Robert M. Gerard currently serves as Chief Marketing Officer at Birdsall Services Group. In
this capacity, Mr. Gerard is directly responsible for the development and implementation of
corporate marketing and business development. He is also responsible for the firm’s strategic
planning activities and future acquisitions. Since 1999, Mr. Gerard has spearheaded the firm’s
involvement with energy management, and the aggregated procurement of electric and natural
gas. Additionally, he has assisted in the development of client-wide sustainable energy master
plans that include energy efficiency, sustainable (green) building standards, greenhouse gas
emissions, renewable energy, and energy procurement.
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Birdsall Services Group (BSG) is a professional engineering and consulting firm that provides
Geotechnical, Civil, Structural, Mechanical/Electrical/IT, Environmental and Sustainable En-
ergy Services. The combined strengths of our highly trained and certified professionals enable
us to serve clients throughout New York, New Jersey, Connecticut and Pennsylvania in the pri-
vate sector as well as in all levels of government, public authorities and nonprofit organizations.
BSG’s comprehensive internal engineering and consulting resources and technical expertise
are coupled with a client management structure that allows us to provide one point of contact
for our clients. This client-focused philosophy enables us to better serve our clients with more
timely and cost-effective solutions. For more information, visit www.birdsall.com.

BIRDSALL SERVICES (GROUP

ENGINEERS & CONSULTANTS

Vincent J. Mangini focuses his practice in the area of green development law, land use,
redevelopment, historic preservation, and commercial transactions such as purchase and
sale agreements, office and retail leases, construction contracts and architectural services
agreements. He litigates disputes over land use approvals and redevelopment area des-
ignations. He is a member of the U.S. Green Building Council as well as the American
Institute of Architects. Mangini is a frequent contributor to the New Jersey Law Blog (www.
njlawblog.com), on topics of green building, redevelopment and land use. He received a J.D.
from the U. of Richmond School of Law, and an M.U.R.P. from Virginia Commonwealth
University.
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Stark & Stark’s Real Estate, Zoning and Land Use Group has been serving the diverse and
complex needs of the real estate community for many years, through its inevitable economic
cycles and constant regulatory changes. Our clients have continued to rely on us for our ability
to effectively negotiate the nuances of any real estate transaction and to “close the deal.” We
have a depth of experience in our real estate department that enables us to carefully, efficiently,
and cost-effectively serve the needs and interests of our clients. Stark & Stark is a regional law
firm with a national client base, with offices in Princeton, Marlton, Philadelphia, New York
and Newtown. For more information, visit www.stark-stark.com.
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