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BY THOMAS PRYOR

Gase Denying Goverage Has
Limited Relevance

Recent appellate decision did not shore up erosion of

Weedo's current relevance

2006 AppellateDivision deci-
sion, Firemers Insurance v.
Nationd Union has gamered
attertion amonginsurane claims rep-
resertatives. The Firemen’s court
denied coveage for repair and
replacementof faulty workmanship,
finding the insured did not satisfythe
insuing clauses becauseit could not
show propetty damagendthus,acov-
ered occurence unde the pdlicies.
Even though it representsa slavish
homaye to Weealo, the enthusiasm
same have shownfor this opinion is
unwarranied.
The Firemen's casestemme from
a lawsuit by the Socety Hill
Condominium Asciation Inc. aganst
variousdefendantdor defect in con
struction of the condominiums In
2000, a jury awaded the asso@tion
$935,776 aganstseveradefendargin
the underying constructbn defect liti-
gdion. In the relatedinsurane cover
age acfion, however, the trial judge
hed that the defendantsvarious com+
mercial geneal liability policies did

Pryorisashareholderandchairpersorof
Strk & Sark’s insurancecoverage and
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not require the insures to indannify

the defendants for the claims at issue.

The essace of the decision is tha
faulty workmanship,in itsdf, doesnot
constitute “propety damage’ or an
“occurence” under the applicable
insuranc policies.

The appelate coutt affirmed, for
reasonsrelegding the dedsion to a
rehashof Weedov. SbneE-Brick, 81
N.J. 233 (1979),itsdf of waning sig-
nificance in constuing insurancecow
erage for constuction defeds under
“modern day post-1986 1SO form
policies.

By not emphasizing Socigy Hills’
failure to proveconsejuental propety
damage, i.e,, physial injury to tangk
ble property beyond the work of the
developers subontradors, as the sin-
gular disposiive consderation — the
court has inadvetently spavned the
ensung anplificaton of the ruling’s
import.

Prior to the damages trial, the
judge ruled the carriers had no duty to
indemnify defendants for damages
arising from the “seven constuction
defects,” absent proof of “propety
damage which would trigge cover
age.” The appeals cout detemined

Society Hill did not sdisfy the “insur-
ing clauses” becauseit could not show
“property damag” or a covered
“occurence” in the policies. An
“occurene@” requires “property dant
age during the policy petiod.”

The policiesweredeiivative of the
1973 1SO policy form, ard included
the Broad Form Property Damage
Endorsemet (BFPD). Thus, giventhe
neaty 35-year-old vintageof the poli-
cy forms, the coutt’s analysis is nar-
rowly circumscribel to increasngly
rare pre-1986 I1SO forms written
before the advent of the “modem”
CGL ISO form in 1986. Importartly,
the formincludes:(1) a“subcontracta
excepton” to the “work performed
exclusion and (2) a real property
cave-outin the“your product” exclu-
sion, both esential in determining
coverage.

The coutt hailed Weed as the
“seninal case”regading coverage for
a contracbor’s defedive work. (Weed
interpreedtheidential 1973 1SO pol-
icy form, althoughwithout the Broad
Form Propetty DamageEndorsemenm)
It summarized the Weedo distinction
as: where the “damagesclaimed are
the costof correcting the work itself’
the “businessrisk” exclusions would
bar coverae;butremgnizedthatthere
is covaagefor “the risk of injury to
people and damayed property cawsed
by faulty workmanshp.” The“keydis-
tinction is the predictability of the
harm”

Thetrial judgefound“no propeity
damay€’ beausethe alleged damag
was the “cost of replading sub-stan
dard firewalls”; not that the firewalls
“caused damageto the red of the
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building or to anyotherpersonor prop-
erty.”

The Firemens opinion thus hinges
entirely on plaintiff not having estab
lished amongthe “seven specifc con
struction defects” consequerl prop
ety damage in the form of physdcal
injury to tangible property, requring
repairs other than replacemen of, in
this case,the insured’s subcortractors’
work.

Firemen's merly follows Weedo
becauseconveniently,althoughit only
narowly applies in “rare” pre-1986
policy form caseswithout diseernabé
property damages Firemen’sfits that
descrption. The New JerseySuprene
Court hasnot overuled Weelo in favor
of the emergingview in casesdecided
over the past thirty yeas, it hassimply
eroded its importane as appropréate,
througha seies of policyholder-friend-
ly refinements as fact paterns arise
caling for analyss undermoden poli-
cy forms. See Newark Insurane@ v.
Acupag 328N.J. Super 385(App. Div.
2000); Hartford Insurancev. Marson,
186 N.J. Super.253 (App. Div. 1982);
Aenav. Ply-Gem 343N.J. Suger. 430,
(App. Div.), certif denied, 170 N.J. 390
(2001).

In Weedgthe claim wasfor faulty
workmanship.The damageswere the
cost of correcting the insureds work
(repacing crackedstucco).Of critical
importanceto the court’s holding, and
the large implicationsof the case now
almost 30 yeass later, is that therewas
no propery damageto the plaintiff's
property or to work completedby oth-
ers.

Importantly, eventhe Weedocourt
explicitly recognizedoveragdor aca-
dertal injury to property or persons
cawsed by the insured’s faulty work-
marship. The court said “while it may
be true that the sameneglectful crafts-
marship can be the causeof both a
busnessexpeng of repar and a loss
representedoy damageto personsand
property, the two consequencesre
vastly different in relation to sharihg
the costs of suchrisks as a matter of
insuanceundemvriting.” Weedamerely
upholds the basic propostion that a
CGL policy coves tort liability for
physical damages to othes, and
excludes coveaage for repar amnd
replacemenbf only theinsureds faulty

workmanship.

A basisto distinguish Wealo from
post-1986policy cases, isthatit did not
construe either the BFPD endorsement
modification to the “work performed”
exclugon or the “suboontracior excep-
tion.” Couits which have blindly fol-
lowed Weedo in favor of constuing
adual policy languageare incressingly
armong the “minority of cases” which
have denied coveage for compleed
operations losses involving propety
damage causa by subontractos. P
Wielinski, “Sekded Coveaage Issues
In a Construction Defect Claim,”
Coverage (1998)page 25.

Andysis of the Firemen’s facts
under detivative 19731SOpadlicy forms
(with a Broad Form Endorsenent),
reailts in an entirely differert andysis
than would apply under a post1986
ISOform including, inter dia, the sub
contrador excepion and the modified
definition of the insurel’s “product”
Both of these modificationsbroadend
coverage as fredy adknowledged by
the insurarce industry in promoting
thesecovelge enhanements.

The current CGL policy form con
tains the following exclusion and
excepion to thatexclusion:

‘Property damage’ to ‘your
work’ arising out of it or any
part of it and included in the
‘produds — completed opeaa-
tions hazard.” This exdusion
does not apply if the damaged
work or the work out of which
the damagearises was per-
formed on your behalf by a
subcontractor.

The “subcontractor’ exception,
introduced in 1969 in the optional
BFPD endoisement, was incorporaed
into the 1986 revision to the basiclSO
CGL policy form. It constiutes a
mighty “antidote,” to counte thefabled
“business risk” dodrine relied on by
insurers, andgiven voicein Weedo

Those cases which haveaddresse
theadud policy languageof more cur-
ren CGL forms havegenenrally uphed
coveragein favor of a general contrac
tor for the faulty work of its subcon
tractors. Consstent with the “business
risk” rationak, propety damageresut-
ing from a subontractor’'s defective

workmanshp is arguably “fortuitous,”

i.e.,notenirely within the insuredgen

eral contactor’s knowledge or control.

Herce, logic dictaes that coverage
should existin favor of the insuredgen

eral contractor.

The Firenmen’strial court’s holding
wasnotbasedn a detemination under
the “your produd” exdusion, assame
have “readinto” theopinion. Confusion
stems, in pat, from mertion in the
appellate opinion to bothKnutson v. S.
Paul, 396 N.W. 2d 229 (Minn. 1986),
ard Blaylodk v. AlU, 796 SW. 2d 146
(Tem. Ct. App. 1990),to suggestthat a
subcontracibr’s mere involvemert does
not “resurect’” covelage under the
BFPD’s “work performed exclusion.
The appdlate court did not need to
reachthisissue becausephysical injury
to tangible property had not been
shown, and might have left “well
erough” alone

Ironically, the trial judge’s opinion
includeda hypotheical examgde (basd
on the BFPD endorsemet) which
resuts in coverage In predcting how
he would undetake the amalysis, the
judge foundthatif asubontracta were
to instal all the windowson a project,
blocking the weep holes thus cawsing
the windowsto deteriorate, therewould
be coveragefor the geneal contracor,
asintendedwvhenthewords “or on your
behalf” were omitted through the
BFPD endorsenent 1SO (the body cre-
ating the endorsenent) acknowledges
the BFPD endorsemeat language
broadenedcoverage by redricting the
exclusion only to the insureds own
work; andtherebynotbaring coverage
for work performed by the insueds
subcontractas. Absent Sodety Hill
eshblishing phystal injury to tangible
property, the trial couit did not under-
take a moreformal BFPD aralysis.

The appeals court’s reliance upon
Knutson demonstates vividly the dan-
gerin grafting a 19731S0O form araly-
sis onto a 1986, or later, ISO form — a
tempation cariiers find hard to resig,
for obvious reasns. Reliance on
Knutson is particularly disconcetting
since it was later rejectal asinapplica-
ble to post1986 ISO policy aralysis
where a subcontactor excepfion is
included.Thenotion of “merget of the
stbcontacbor’s work into the gereral
contrador’s “product'... is a stale con
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cef. In the post1986 ISO policy the
“your product” exclusion explicitly
carves out real properl, removingthe
tenptation from those inclined to mis-
interpretthe 19731SO form.

In O'Shaughnessy v. Smuckler
Corp., 543 N.W. 2d 99 (Minn. App.
1996), the coutt upheld coverge in
favor of a geneal contacor insurel
alising from propety damage resulting
from its subcontactor’s work. In ana
lyzing the 1986 policy form, draning a

distinction between its andysis andthe
Knutson analysis earlier applied, the
court keenly obseved “it would be
willful and penerse for this court to
simply ignore the exception that has
now been addel to the exdusion.”

This spedfic reference to the“sub-
contracta exception” highlights the
Minnesota Supeme Cout’s rewmgnk
tion(equdly validin New Jersg) that a
1973 1SO policy andysis is antitheticd
to apog-19861SOpolicy intemprettion

when determining coverage for con-
struction defects, causedby the insured
contractor’s subcontrator.

The limited reachandrelevarnce of
Firemen’sis thusbroughtinto a proper
focus. The pains to which same have
resated,in parsingthe Firemen's opin-
ion, belies a despeate nostalgia for a
time beforethemoden ISO form. Even
the slavish homageto Weedq which
Firemen’s represensg, carit slow the
recaling shadowit now cags. B



