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A frequently asked question is whether or not your spouse will be responsible for
your attorney fees. The simple answer is that attorney fees are a claim which either
spouse may make against each other.

Common misconceptions are that attorney fees are effected by the grounds of the
divorce, are determined by which party wants the divorce, or are determined by
who initially files the divorce. None of those are relevant factors in determining
the payment of counsel fees.

Atthe outset of a case, either party can make application to the Court foran advance
of attorney’s fees, the use of assets or even the ability to borrow against assets in
order to fund the litigation expenses including attorney’s or expert witness fees.
The Court is authorized to permit the withdrawal of or borrowing against marital
assets in order to give a party the ability to properly fund their representation and
litigation expenses.

At the conclusion of the case, either party may make an application for counsel fees
to be paid by the other party. That application is principally dependent upon two
basic factors. Those factors are:

1. the good faith of the parties with regard to the litigation; and

2. the financial disparity between the parties.

Good faith is often misconstrued. Parties often believe that virtually anything which
their spouse does during the divorce is “in bad faith.” However, the type of “bad
faith” which may effect the award of counsel fees must be a type of conduct that
complicates or increases the cost of the divorce, or must have some other financial
impact on the marital assets.

In the majority of cases, the determination of counsel fees is based simply on a
“leveling of the playing field.” The intent is to allow both parties to have adequate
access to marital funds to obtain necessary and appropriate representation, expert
services if needed and or appraisal fees necessary to process the divorce.
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