






































so long as the quantum of the assessment is not so far removed from the true value of the
property or the method of assessment itself is so patently defective as to justify removal of the

presumption of validity.” Transcontinental Gas Pipe Line Corp. v. Township of Bernards, 111

N.J. 507, 517 (1988).
“The presumption of correctness of a county board’s tax assessment judgment stands,

until sufficient competent evidence to the contrary is adduced.” Little Egg Harbor Twp. v.

Bonsangue, 316 N.J. Super. 271, 285-86 (App. Div. 1998); Atlantic City v. Ace Gaming, LLC,

23 N.J. Tax 70, 98 (Tax 2006). “In the absence of a R. 4:37-2(b) motion . . . the presumption of

validity remains in the case through the close of all proofs.” MSGW Properties, supra, 18 N.J.

Tax at 377. In making the determination of whether the presumption has been overcome, the
court should weigh and analyze the evidence “as if a motion for judgment at the close of all the
evidence had been made pursuant to R. 4:40-1 (whether or not the defendant or plaintiff actually
so moves), employing the evidentiary standard applicable to such a motion.” Ibid. The court
must accept as true the proofs of the party challenging the assessment and accord that party all

legitimate favorable inferences from that evidence. Id. at 376 (citing Brill v. Guardian Life Ins.

Co. of Am., 142 N.J. 520, 535 (1995)). In order to overcome the presumption, the evidence

“must be ‘sufficient to determine the value of the property under appeal, thereby establishing the
existence of a debatable question as to the correctness of the assessment.”” West Colonial

Enters., LLC v. City of East Orange, 20 N.J. Tax 576, 578-79 (Tax 2003) (quoting Lenal Props.,

Inc. v. City of Jersey City, 18 N.J. Tax 405, 408 (Tax 1999), aff’d, 18 N.J. Tax 658 (App. Div.),

certif. denied, 165 N.J. 488 (2000)).

Only after the presumption is overcome with sufficient evidence at the close of trial must

the court “appraise the testimony, make a determination of true value and fix the assessment.”
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Rodwood Gardens, Inc. v. City of Summit, 188 N.J. Super. 34, 38-39 (App. Div. 1982) (citations

omitted). If the court determines that sufficient evidence to overcome the presumption that the
assessment is correct has not been produced, the assessment shall be affirmed and the court need

not proceed to making an independent determination of value. Ford Motor Co. v. Township of

Edison, 127 N.J. 290, 312 (1992); Global Terminal & Container Servs. v. City of Jersey City, 15

N.J. Tax 698, 703-04 (App. Div. 1996).

The court finds that plaintiffs have produced sufficient evidence to overcome the
presumption of correctness attached to the county board judgment. If taken as true, the opinion
of plaintiffs’ expert and the facts upon which he relied create a sufficient question regarding the
correctness of the county board’s judgment to allow the court to make an independent
determination of the value of plaintiffs’ property. Plaintiffs produced sufficient evidence to
suggest that the condition of the residence, its relative lack of amenities when compared to
homes of similar size, and the fact that no significant renovations have been undertaken at the
property since at least 2001, raise a question regarding the value of the residence and whether
those factors were properly considered when the county board arrived at its judgment.

Of course, a finding that the taxpayers have overcome the presumption of correctness
does not equate to a finding that the county board judgment is erroneous. To the contrary,
plaintiffs’ overcoming the presumption merely permits the court to address the question of what
value should be accorded to plaintiffs’ property as of the operative valuation date. Once the
presumption is overcome, the “court must then turn to a consideration of the evidence adduced
on behalf of both parties and conclude the matter based on a fair preponderance of the evidence.”

Ford Motor Co., supra, 127 N.J. at 312. Our Supreme Court has held that “although there may

have been enough evidence to overcome the presumption of correctness at the close of plaintiff’s
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case-in-chief, the burden of proof remain[s] on the taxpayer throughout the entire case . . . to
demonstrate that the judgment under review was incorrect.” Id. At 314-15 (citing Pantasote Co.

v. City of Passaic, supra, 100 N.J. at 413). The court will, therefore, proceed to determine the

value of plaintiffs’ property as of October 1, 2006.

A. Value as of October 1, 2006

Both experts used the comparable sales approach to estimating the value of plaintiffs’
property. The comparable sales approach is generally accepted as an appropriate method of

estimating the value of a single-family residence. See Brown v. Borough of Glen Rock, 19 N.J.

Tax 366, 377 (App. Div. 2001); Appraisal Institute, The Appraisal of Real Estate, 419 (12th ed.

2001) (the comparable sales approach “usually provides the primary indication of market value
in appraisals of properties that are not ‘usually purchased for their income-producing
characteristics.”). This method of valuation has been defined as “[a] set of procedures in which a
value indication is derived by comparing the property being appraised to similar properties that
have been sold recently, applying appropriate units of comparison, and making adjustments to
the sale prices of the comparables based on the elements of comparison.” Id. at 417. The court
finds that this approach is the best method for determining the true value of plaintiffs’ residence.
The parties rely on disparate collections of comparable sales. As explained above,
plaintiffs’ expert selected comparable sales significantly smaller in gross living area than
plaintiffs’ residence, but with similar amenities. He thereafter made adjustments to the prices of
the comparable sales to account for the larger size of plaintiffs’ home, along with other
adjustments for number of rooms, pools, finished basements and the like. Defendant’s expert
began from the premise that the most reliable approach to selecting comparables is to select

homes of similar size, making adjustments for the quality and quantity of amenities. He,
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therefore, selected comparable sales of residences of approximately the same gross living area as
plaintiffs’ residence and made adjustments to the sale price for the fact that plaintiffs’ home
lacks the superior quality and nature of the amenities of the comparable sale homes.

The court finds that the approach to valuation taken by defendant’s expert is more
credible than the approach to valuation taken by plaintiffs’ expert. Defendant’s expert credibly
testified that the comparison of houses of similar size, with adjustments for the quality and
amount of amenities, produces a more accurate measure of value than does a comparison of
homes of differing size with similar amenities, requiring adjustments based on gross living
space. Plaintiffs’ expert confirmed this observation when he admitted during his testimony that
he generally compares residences with similar amounts of gross iiving space when reaching an
opinion of value. Although plaintiffs’ expert testified that he departed from his usual practice in
this case because of the condition of the Elrabie residence, the evidence admitted at trial does not
support the conclusion that his departure from general practice was justified.

The court finds that the testimony and photographs admitted into evidence establish that
the Elrabie home has limited amenities of good, but not extraordinary, quality. Nothing in the
record suggests that the number and quality of amenities in plaintiffs’ home are so lacking for a
home of its size that a comparison with significantly smaller homes is justified. The court finds
that plaintiffs’ home shows signs of the wear and tear one might reasonably expect to be present
in a house in which no significant capital improvements have been made in at least seven, and
possibly as many as twenty, years. The court finds, however, that the Elrabie home is not in such
a state of disrepair or so lacking in amenities that the value of the home is affected beyond a
downward percentage adjustment for the higher quality amenities found in the comparable sales

selected by defendant’s expert. That expert made an overall downward adjustment of 5% to
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account for the condition of the Elrabie home as compared to the comparable sales, as well as
significant adjustments for pools, finished basements, and the number of rooms. The court finds
those adjustments to be appropriate and sufficient to account for the state of the amenities in
plaintiffs’ residence.

Plaintiffs argue that the comparable sales selected by defendant’s expert are homes of
uncommon elegance and size, specially constructed or renovated to attract the highest level
purchasers and are, therefore, inappropriate for comparison to plaintiffs’ residence. While the
court agrees that defendant’s expert’s comparable sales are large and feature high-quality
amenities, the court finds that those homes are not so much grander than the Elrabie residence as
to render them not probative of the value of the subject property. Of the four comparable sales
selected by defendant’s expert, two are smaller than the plaintiffs’ home, two have fewer
bathrooms, and one had a net upward adjustment in price, belying plaintiffs’ claim that
defendant’s comparable sales are of homes so grand as to render their sale prices unreliable
indicators of value. Comparable sales must be “sufficient[ly] similar[] in some significant
respects to permit . . . the fact-finder, to draw rational probative valuation inferences from the

sales cited.” Ford Motor Co., supra, 127 N.J. at 307 (citation omitted). All of defendant’s

comparable sales are sufficiently similar to plaintiffs’ home, a 6,886-square-foot, fourteen-room
residence with a three-car garage in an upscale residential neighborhood, to warrant significant
weight in the court’s analysis of value, once appropriate adjustments are made.

The comparables offered by plaintiffs, however, are too dissimilar from plaintiffs’ home,
particularly in size, to carry much weight. Plaintiffs’ expert’s selection of comparable sales,
which departed from his ordinary practice of comparing homes of similar size to the subject

property, are less probative of the value of plaintiffs’ residence than those offered by defendant
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and are, therefore, largely discounted by the court. The court finds that plaintiffs’ expert’s
opinion of value, at $261.40 per square foot of living space, for a home of the size, type, and
location of plaintiffs’ residence, lacks credibility.

The court accepts as credible defendant’s expert’s 5% per year positive adjustment to the
price of his comparable sales that took place prior to October 1, 2006, based on his testimony
that real estate values in Franklin Lakes were increasing during the time between the dates on
which the comparable sales took place and the operative valuation date. Defendant’s expert has
extensive experience with the real property market in Franklin Lakes, having served as the
Borough’s appraisal expert for nearly 20 years and having assisted in the municipal revaluation
in 2007. Although plaintiff’s expert offered his opinion that the Franklin Lakes real estate
market “was flattening out in October 2006,” he offered no further testimony to support his
conclusion. Given the fact that the burden of proof rests with the plaintiffs, and in light of the
credible nature of defendant’s expert’s opinion of the value of real estate in Franklin Lakes, one
of the premier residential communities in Bergen County, the court accepts a positive 5% per
year adjustment to sales prices of the municipality’s comparable sales over the time period from
the date of the comparable sales to October 1, 2006.

Having found credible defendant’s expert’s approach to estimating the value of plaintiffs’
residence, and having accepted as credible the adjustments to the sales prices of the comparable
sales selected by him (after adjustment for the court’s finding that plaintiffs’ residence has 6,886
square feet of living space), the court finds defendant’s expert’s estimate of value also to be
credible. The court finds that an averaging of the adjusted prices of four comparable sales

sufficiently similar to plaintiffs’ home to be probative of its value is a credible method of
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determining the value of the subject property. The court concludes, therefore, that the value of
plaintiffs’ residence on October 1, 2006 was $2,600,000.

III. Available Relief

Having resolved the question of the value of plaintiffs’ property, the court is faced with
the question of whether this court is limited in the relief it may grant in this matter. Two factors
have primary influence on the resolution of this question. The first is that Franklin Lakes
underwent a municipal-wide revaluation for tax year 2007. N.J.S.A. 54:51A-6, commonly
known as Chapter 123 (see L.1973, ¢.123), is, therefore, not applicable and the Director’s

average ratio is considered to be 100%. N.J.S.A. 54:51A-6d; Brown, supra, 19 N.J. Tax at 373.

The second is that Franklin Lakes neither timely appealed from the judgment of the county board
lowering the original assessment, N.J.S.A. 54:51A-9a; R. 8:4-1(a)(2), nor filed a timely

counterclaim. Mase Land Co. v. Township of Jefferson, 20 N.J. Tax 439 (Tax 2002);

Throckmorton v. Township of Egg Harbor, 12 N.J. Tax 419 (Tax 1992), rev’d on other grounds,

267 N.J. Super. 14 (App. Div. 1993). Compare Campbell Soup Co. v. City of Camden, 16 N.J.

Tax 219, 224 (Tax 1996) (holding that when a timely Complaint is filed in this court challenging
the judgment of a county board of taxation a counterclaim may be filed within 35 days after
service of the Complaint pursuant to R. 8:4-3 and R. 4:6-1).

It is well established that in a revaluation year, absent a timely appeal or counterclaim by
the taxing district, this court may not increase an original tax assessment, unless the taxpayer
establishes a discrimination claim or the court finds that the quantum of the assessment is so far
removed from true value as to suggest that the original assessment methodology was patently

arbitrary or capricious. F.M.C. Stores Co. v. Borough of Morris Plains, 100 N.J. 418, 431

(1985). Plaintiffs have not established a claim of discrimination in any sense and the court finds
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no evidence in the record that the quantum of the assessment is so far moved from true value that
it reflects an arbitrary or capricious assessment methodology. The court, therefore, cannot raise
the assessment on plaintiffs’ property above the original assessment of $2,585,000.

The question remains, however, whether the municipality’s failure to file an appeal or
counterclaim with this court challenging the county board’s determination limits the court’s
ability to set an assessment for plaintiff’s residence above the $2,400,000 assessment established

by that body. The Supreme Court’s holding in F.M.C. Stores, supra, while addressing the

question of whether the court can increase an original assessment in a revaluation year in the
absence of a municipal appeal or counterclaim, is instructive on the question before this court:
whether the county board’s judgment reducing an assessment in a revaluation year may be
increased where the taxing district has not sought such relief in an affirmative pleading.

In EM.C. Stores, three taxpayers filed direct appeals in this court challenging the

assessments made on their properties during a revaluation. The taxing district did not file a
Complaint in this court or a timely Counterclaim in response to the taxpayers’ pleadings. The
township thereafter moved for leave to file as if within time counterclaims seeking to increase
the original assessments. Although this court granted those motions, the Supreme Court
ultimately held that the late counterclaims could not be filed and, as a result, this court could not
enter judgment increasing the original assessments, even if the evidence at trial established that
the value of the properties exceeded their assessments. In limiting the ability of this court to

increase the original assessments, the Supreme Court relied on several factors relevant to the

issue raised here.

* “Although this fact is not readily ascertainable upon even a thorough reading of the Supreme Court’s decision in
E.M.C,, the lower court’s decision clearly sets forth that the tax year in question was, in fact, a revaluation year.
F.M.C. Stores Co. v. Borough of Morris Plains, 195 N.J. Super. 373, 378, 384, 479 A. 2d 435 (App. Div. 1984).”
Campbell Soup Co., supra, 16 N.J. Tax at 226 n.2.

21



First, the Court underscored the importance of compliance with statutory time limits for
asserting claims in tax matters. In rejecting the taxing district’s request to assert its untimely
counterclaims the Court relied on the long-established principle that “[s]trict adherence to

statutory time limitations is essential in tax matters,” F.M.C. Stores, supra, 100 N.J. at 424,

(citing Princeton Univ. Press v. Princeton Bor., 35 N.J. 209, 214 (1961) and New York

Susquehanna, and W. R.R. v. Vermeulen, 44 N.J. 491 (1965)) and held that “taxing districts are

required to comply with the time prescriptions for the filing of tax appeals . . ..” Ibid. The
Supreme Court reasoned that having failed to establish jurisdiction in this court to entertain a
claim to increase an original assessment in a revaluation year, the municipality could not
circumvent the statutory time limits for asserting its counterclaim through leave to file a late
counterclaim.

Second, the Court rejected the argument that a taxpayer would have an unfair advantage
if a municipality lost the leverage of pursuing an increase in an original assessment merely
because the taxing district failed to file a timely counterclaim. The taxing district’s claim in this
regard appeared to be premised, at least implicitly, on the proposition that a taxpayer may file its
Complaint on the final day of the statutory period for doing so, thereby depriving the
municipality of the opportunity to evaluate the Complaint and assert a counterclaim in order to
gain a litigation advantage or, at least, litigation parity. The Court held that a “taxing district
does not stand in the shoes of an ordinary citizen” and that municipal officials must “act solely in
the public interest.” Id. at 426. “In dealing with the public, government must ‘turn square

corners.”” Ibid. (quoting Gruber v. Mayor and Twp. Comm., 73 N.J. Super. 120 (App. Div.),

aff’d, 39 N.J. 1 (1962)). “Similarly,” the Court noted, “the statutory provisions governing

substantive standards and procedures for taxation, including the administrative review process,
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are premised on the concept that government will act scrupulously, correctly, efficiently, and
honestly.” Id. at 427. “To that end, it is expected that it will make proper assessments, which
are accorded a strong presumption favoring their validity.” Ibid. “It follows that a municipality
should undertake to appeal its own assessment only when it has good cause to believe the
assessment does not reflect true value, and not simply to achieve a tactical advantage over, or
even strategic parity with, a taxpayer that has independently appealed the assessment” in a timely
fashion. Ibid.>

Third, the Court declined to vest the Tax Court with authority to raise an original
assessment in a revaluation year whether or not the municipality has filed a counterclaim. While
precedents allow the Tax Court to raise an assessment in the absence of a municipal
counterclaim in discrimination cases and to ensure that an assessment is within the common
range because of “overriding policies involved in such . . . case[s],” the Court found that ‘[n]o
such transcendent constitutional or statutory policies arise upon the assertion by a taxing district
that its assessment was mistaken or has been erroneously calculated” in a revaluation year. Id. at

428. The Court concluded with the observation that although appeals before the Tax Court are

de novo, see N.J.S.A. 54:3-21, this court’s “right to make an independent assessment is not
boundless” and must “be consistent with the issues as framed by proper pleadings . . ..” Id. at

430 (citing Pantasote, supra, 100 N.J. at 413).

° At the time that F.M.C. Stores was decided, the time in which to file appeals to the county board of taxation,

Complaints with this court in a direct appeal or counterclaims in either forum were coterminous. In response to the
Supreme Court’s holding in F.M.C. Stores, the Legislature amended N.J.S.A. 54:3-21 to provide that when an
appeal is filed with the county board of taxation or a complaint is filed with this court in a direct appeal from the
assessment on the final day of the statutory period or in the 19 days next preceding the final day of the statutory
period, a taxpayer or taxing district may file a cross-petition with the county board or a counterclaim with this court
within 20 days from the date of service of the initial pleading. L. 1987, c. 185. Because this matter concerns an
appeal to this Court from a judgment of the county board, N.J.S.A. 54:51A-9a controls and Franklin Lakes had 45
days from the date of service of the county board’s judgment to challenge that judgment in this court. See, e.g.,
Mase Land Co., supra, Throckmorton, supra. Compare Campbell Soup Co., supra, 16 N.J. Tax at 224 (holding that
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The practical and legal consequences of the Supreme Court’s decision in F.M.C. Stores

were analyzed at length by Judge Axelrad in Campbell Soup Co., supra. In that case, the

taxpayer filed appeals with this court challenging the county board’s decisions regarding the

assessment of property in two non-revaluation years. Campbell Soup Co., supra, 16 N.J. Tax at

221. Although the City filed a timely counterclaim in one of the years, it failed to do so in the
other. Ibid. After trial, the taxpayer moved to suppress all evidence submitted by the City
suggesting that the original assessments should be increased, arguing that the taxing district’s
failure to file a counterclaim in the one tax year precluded a judgment from the court increasing
the original assessment. Id. at 221-22. The court denied the motion, concluding that Chapter
123 authorized this court to increase an original assessment in a non-revaluation year, even in the
absence of a counterclaim, in order to bring the assessment in question into the common level
range. The court noted that “[m]uch of the basis for” its decision “turns on [the] distinction” that
the assessments before the court in that case were for non-revaluation years and that Chapter 123
applied to the taxpayer’s claims. Id. at 226,

The court explained that Chapter 123, which must be applied by the Tax Court when
deciding value in a non-revaluation year, N.J.S.A. 54:51A-6, was enacted to address the complex
evidentiary questions raised by a taxpayer’s claim that property was assessed outside a common
level of assessment in non-revaluation years. Prior to enactment of the statute (Chapter 123), the
burden of proving a common level of assessment in a non-revaluation year fell on the taxpayer
resulting in a “particularly difficult and expensive undertaking, requiring taxpayers to employ

experts to perform complex statistical evaluations of the area.” Id. at 228 (citing Murnick v. City

of Asbury Park, 95 N.J. 452, 459 (1984)). In In re Kents 2124 Atlantic Ave., Inc., 34 N.J. 21

when a timely Complaint is filed in this Court challenging the judgment of a county board of taxation a counterclaim
may be filed within 35 days after service of the Complaint pursuant to R. 8:4-3 and R. 4:6-1).
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(1961), the Supreme Court recognized the issue and invited a legislative response. Id. at 228.
The Legislature responded with the enactment of Chapter 123, which defined “average ratio” and
established a “common level range” or corridor allowing for leeway in the assessment. Ibid.
(citing Murnick, supra, 95 N.J. at 460). Because, “for obvious reasons, a common level is easily
determinable” in revaluation years, id. at 227-28, Chapter 123 expressly excludes its
applicability to years in which revaulations have been implemented.

“In a non-revaluation year Chapter 123 provides authority for the court to raise an
assessment, even in the absence of an affirmative request by the taxing district.” Id. at 228. “In
this respect Chapter 123 operates substantively in the nature of an automatic counterclaim.”
Ibid. As Judge Axelrad explained, “[t]he existence of Chapter 123 itself puts taxpayer on notice
that its assessment might be increased even in the absence of a municipal counterclaim.” Ibid.

(citing Weyerhaeuser Co. v. Closter Bor., 190 N.J. Super. 528, 542 (App. Div. 1983)). “This is

the risk taxpayer took when it appealed” an assessment in a non-revaluation year. Ibid.
As Judge Axelrad further explained,

[i]n a revaluation year, however, where Chapter 123 does not apply,
taxpayer is without notice of the possibility of an increase in the
assessment. Due to the recent valuation of the subject property by
the assessor, taxpayer would have no reason, absent some
affirmative claim, to believe the municipality was not standing by
its assessment. In order not to disturb taxpayer’s justified reliance
on the fact its assessment is not being challenged as too low, public
policy mandates the Tax Court may not automatically increase an
assessment in the absence of a counterclaim.

[1d. at 229.]

The rationale underlying the holding in F.M.C. Stores as illuminated in Campbell Soup Co.

supports the conclusion that this court may not increase the assessment beyond the amount set by

25



the county board in the absence of a Complaint or counterclaim by the municipality affirmatively
seeking an increase in the county board’s judgment.

As noted above, statutory filing deadlines are strictly enforced in tax proceedings and
municipalities must turn square corners when interacting with taxpayers. Here, Franklin Lakes
failed to file a Complaint or counterclaim challenging the county board’s decision within the
time provided by law. Had the municipality been dissatisfied with the county board’s judgment
it had the obligation to evaluate the board’s decision and determine whether to file a Complaint
or a timely counterclaim. Having not taken advantage of either of those avenues for judicial
redress, the taxing district did not establish jurisdiction in this court to increase the assessment
beyond the amount set in the judgment of the county board. Such relief has not been “framed by

proper pleadings,” F.M.C. Stores, supra, 100 N.J. at 430, and is not, therefore, available to the

municipality. See Rabstein v. Township of Princeton, 187 N.J. Super. 18, 24-25 (App. Div.

1982) (holding that the taxing district’s failure to assert a timely claim seeking an increase in the
original assessment at the county board precluded subsequent relief in this court).

Moreover, like the taxpayers in F.M.C. Stores, the plaintiffs here were not put on notice
that the municipality sought to increase the assessment beyond the amount set by the county
board. While it is true that Franklin Lakes defended its original assessment before the county
board, it would be reasonable for the taxpayers to conclude that the municipality was satisfied
with the reduction of the assessment to $2,400,000 when the taxing district did not file a

Complaint or counterclaim within the time permitted by law. See Borough of Matawan v. Tree

Haven Apartments, Inc., 108 N.J. Super. 111, 118 (App. Div. 1969) (holding that basic fairness

requires that taxpayers, particularly those appearing pro se, be put on notice when a taxing
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district is seeking an increase beyond that requested in the district’s Complaint appealing a
county board judgment reducing the original assessment).

This is not a situation in which Chapter 123 puts the taxpayers on notice that the Tax
Court might increase the assessment set by the county board. By its express terms Chapter 123
does not apply in a revaluation year. N.J.S.A. 54:51A-6d. As a result, the court cannot
reasonably conclude that plaintiffs are deemed to be aware of a statutory provision permitting the
increase in the county board’s judgment. To the contrary, a plain reading of the statute could
reasonably lead a taxpayer to conclude that an increase in the assessment set by the county board
was not an option, absent an affirmative claim for relief by the municipality. The court,
therefore, may not raise the assessment beyond the amount set by the county board.®

A Judgment affirming the decision of the Bergen County Board of Taxation will be

entered by the Tax Court Clerk.

6

The Appellate Division holding in Rek Inv. Co. v. City of Newark, 80 N.J. Super. 552, 557 (1963), that a
judgment of a county board of taxation, while entitled to a presumption of correctness, “does not attain the status of
a ‘floor’ or ‘ceiling’ beyond which the assessment cannot be fixed” on appeal to the Tax Court in the absence of a
counterclaim by the municipality is not controlling here. In Rek Inv. Co, the taxpayer successfully challenged an
assessment before the county board, gaining a reduction. Id, at 555. The taxpayer thereafter filed an appeal in the
Division of Tax Appeals seeking a further reduction in the assessment. The municipality did not file a counterclaim.
Ibid. Afier trial, the Division determined that the value of the property was, after adjustment for the common level
ratio, lower than the original assessment, but higher than the reduced assessment of the county board. Ibid. The
court allowed the Division to enter judgment for an amount higher than the judgment of the county board
notwithstanding the lack of a municipal cross-appeal “where such action was necessary to bring the assessment to
equalized true value.” Id. at 558. Although not expressly mentioned in the Rek Inv. Co. opinion, it is clear that the
tax year at issue in that matter was not a revaluation year. The holding in Rek Inv. Co. is effectively incorporated in
Chapter 123, which allows for an increase in an original assessment, regardless of the municipality’s failure to file a
counterclaim, when necessary to bring the assessment within the common level range. The decision does not
address whether an assessment may be increased above the amount set in a county board judgment in a revaluation
year, where Chapter 123 is not applicable, if the municipality does not file a counterclaim in this court. That issue,
which is one of apparent first impression, is decided in this opinion.
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